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By the Board:

This case now conmes before the Board for

consi deration of the follow ng maj or notions:

applicant’s motion (filed Novenber 4, 2002) for summary

j udgnent; opposers’ notion (filed Decenber 9, 2002) to

extend their time to respond to the notion for summary

j udgnent; opposers’ cross-notion (filed January 13, 2003)

for summary judgnment; and opposers’ notion (filed March

10, 2003) to anmend the notice of opposition.?

! Opposers’ request under Trademark Rule 2.127(a) for an ora
hearing on opposers’ notion for summary judgnent is denied. See
The Scotch Wi sky Association v. United States Distilled
Products Co., 18 USPQ2d 1391 (TTAB 1991). See also G ant Foods,
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As a prelimnary matter, opposers’ nmotion (filed
Decenmber 9, 2002) to extend their time to respond to
applicant’s notion for summary judgnent is granted.

Al t hough a prior order, issued on July 29, 2002, required
opposers to obtain applicant’s witten consent for any
ext ensi on requests, and opposers’ nmotion to extend is, in
fact, in violation of that order. Nonethel ess, because
opposers here seek an extension of tine to respond to a
notion which could result in judgnent, the Board wil

consi der opposers’ briefs and evidence filed in
opposition to applicant’s notion for summary judgnment and
i n support of opposers’ cross-notion for sumrary

j udgnent .

Inc. v. Standard Terry MIIls, Inc., 229 USPQ 955, 957 (TTAB
1986), and cases cited therein. (note continued...)

Further, opposers’ notion (filed Novenber 7, 2002) for discovery
sanctions is denied. Qpposers inproperly based this notion on
the faulty prem se that the Board order which nerely reset the
time for serving discovery responses was a proper basis upon
which to file a notion under Trademark Rule 2.120(g). The
proper procedure would have been to file a notion to conpel; we
note that opposers, in referencing their prior notion to conpel
fail to mention that the Board, in the April 24, 2001 order,
denied that notion for lack of a good faith effort. In view
thereof, applicant’s notion (filed Novenber 18, 2002) to strike
opposers’ notion for discovery sanctions is noot. W note,
however, that applicant indicated that it had already served
conpl ete discovery responses prior to the Board order. In
addition, in view of opposers’ response and cross-notion for
summary judgnent, |ack of discovery was not an inpedi nent for
opposers nor was the notion germane to the summary judgnent
not i on.



Qpposition No. 110,672

Backgr ound/ Pl eadi ngs

By way of background, opposers brought this
opposition on May 26, 1998 agai nst applicant’s
application for registration of the mark STEALTHBOX f or
use in connection with “speaker boxes and encl osures,”? on
the follow ng grounds: (1) |ikelihood of confusion under
Section 2(d) of the Trademark Act; (2) fraud in the
procurenment of a registration; (3) descriptiveness under
Section 2(e)(1) of the Trademark Act; (4) non-use; and
(5) non-ownership. Applicant, in its answer, denied the
salient allegations.

On July 17, 2000, the Board joined Central Mg. Co.
as a party plaintiff in view of the assignnent of the
pl eaded registrations and, applying the doctrine of
col l ateral estoppel, entered judgnment agai nst opposers as
to their claimof |ikelihood of confusion under Section
3

2(d), and resuned proceedings as to the remining clainms.

Opposers’ Mdtion to Anend the Notice of Opposition

By this notion, which first appears in opposers’

reply brief in support of its cross-notion for summary

2 Application Serial No. 75/075,194, filed on March 19, 1996 and
claimng first use and use in conmerce in June 1991

3 The Board based its finding of no |ikelihood of confusion on
t he decision issued in a civil proceeding between the parties.
S Industries, Inc. v. JL Audio, Inc., 29 F.Supp.2d 878 (N.D
[11. 1998).
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j udgnment, opposers seek to anend the notice of opposition
by including allegations that applicant’s mark STEALTHBOX
is merely a nodel designation in view of applicant’s use
of its mark in its catal ogs, and to add opposers’

Regi stration No. 2,439,735 issued on April 3, 2001.
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I n support of the latter aspect of their notion,
opposers state that Registration No. 2,439,735 “was not
passed to all owance and published for opposition purposes
until after the present opposition proceedi ng was
instituted.” Further, opposers argue that the United
States District Court decision, which precipitated the
Board’s decision to dism ss the Section 2(d) claim may
no | onger be relevant to this proceeding in view of the
i ssuance of opposers’ registration, inasnuch as the judge
in that case found “that Plaintiff [S Industries, Inc.]
had no valid trademark.”?

I n response, applicant states that opposers’ notion
is untinely and fails “to allege any new claimthat is
legally sufficient.” Further, applicant argues that
“opposer[s’] bad faith and dilatory notives and actions
in this opposition and during the prosecution of
opposer[s’] application which matured into U S.

Regi stration No. 2,439,735 also warrants deni al of
opposer[s’] motion to amend.” Applicant states that
opposers’ underlying application for its registration was
suspended in view of applicant’s prior filed application;

and that during the prosecution of opposers’ application,

4 (pposers’ theory, it would appear, is that their registration
is presunptively valid and its issuance overcones the District
Court judge’ s deci sion.
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opposers filed selected excerpts of the Board's July 17,

2000 order with
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t he exam ning attorney, arguing that the Board had found
no |ikelihood of confusion and their application should
be approved for publication.

First, the notion is untinely, inasmuch as opposers
were aware of applicants’ catalogs prior to the filing of
this notice of opposition, and opposers’ registration
i ssued on April 3, 2001, two years prior to the filing of
the motion. Second, the notion is denied inasnuch as the
anmendnments are futile. Wth regard to the node
desi gnation all egati ons, the Board has determ ned, as
fully expl ai ned bel ow, that opposers have no evidence to
support such allegations.®> Wth regard to opposers’
attenmpt to introduce their registration, this is an
ineffectual attenpt to resurrect their Section 2(d) claim
and, in essence, a request for reconsideration of the

order dismssing their Section 2(d) claimin July 2000.°

5> Wi le we deny opposers |eave to add a distinct claimthat
applicant’s mark is a nodel designation, we note that we have
consi dered argunents opposers have made on this theory in an
attenpt to support their descriptiveness and fraud cl ai nms on
summary judgment .

® Moreover, insofar as opposers are arguing that the United
States District Court decision found that opposer, S Industries,
Inc., did not have valid trademark rights and opposer’s

regi stration now supersedes that decision, Judge Coar, in the
District Court decision, made a finding of no likelihood of
confusi on under the assunption that S Industries, Inc. had valid
trademark rights in the mark STEALTH. Thus, any attenpt by
opposers now to prove its trademark rights woul d not overcone
the finding of the court that there is no |ikelihood of
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Finally, opposers’ tactics in securing their
registration and in now trying to capitalize on it are
opprobrious. As pointed out by applicant, opposers used
sel ected excerpts fromthe July 17, 2000 Board order
finding no likelihood of confusion between the parties’
mar ks to convince the exam ning attorney to take
opposers’ application out of suspension.’ The exam ning
attorney did just that and now opposers seek to attack
the same order that they used to aid themin securing
their registration.

Opposers’ Motion to Strike the Manville D. Smth

Decl ar ati on

I n connection with applicant’s notion for summary
j udgnment, opposers have noved to strike the declaration
of Manville D. Smith, vice president of narketing for
applicant. Opposers contend that the declaration is not
credible due to prior inconsistent statenents, nanely,
t hat on one occasion M. Smth stated that the STEALTH
mark is used on “packagi ng” and on anot her occasion M.
Smth stated the mark was not used on “the boxes used for
shi pping.” Inasnmuch as these statenents are not

i nconsi stent, opposer’s notion is denied. Moreover, any

confusion or alter the preclusive effect that the Board has
al ready accorded that finding.
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i nconsi stency would go only to the probative value of the
decl arati on and woul d not warrant striking the
decl arati on.

The Parties’ Cross-Mtions for Sunmary Judgnent

Both parties have noved for summary judgment on the
remai ni ng clainms of descriptiveness, fraud, non-use and
non- ownershi p. Applicant essentially argues that
opposers have no evidence to support any of the remaining
al l egations. |In addition, applicant states that it has
continuously used the mark in comrerce since 1991. In
support of this statenment, applicant subnmitted the
decl aration of Manville D. Smth, wth acconpanying
exhi bits consisting of marketing materials and | abel s.

M. Smth presents, inter alia, the follow ng
attestations: (1) applicant has sold speaker boxes under
the trademark STEALTHBOX since at |east June 1991; (2)
cunul ati ve sal es proceeds of speaker boxes under the mark
STEALTHBOX have exceeded seven mllion dollars since
1991; (3) the mark STEALTHBOX is di splayed by applicant
on | abel s, packagi ng and advertising as shown by the
attached marketing materials and | abels; and (4) since
1991, M. Smith has attended nearly every trade show

where applicant has displayed its products and has never

" The earlier Board order was not final but interlocutory in
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seen any STEALTH brand audi o products sold by any ot her
conpani es including opposers’. Applicant also submtted
the declaration of Daniel S. Polley, applicant’s outside
counsel, attesting to attached printouts fromthe USPTO
el ectroni ¢ dat abase of various applications and

regi strations that contain the word STEALTH in class 9
where the term STEALTH i s not discl ai ned.

In the response and cross-notion, opposers argue
that “the Board must deny applicant’s notion for summary
judgment, which is based solely on the fact that the
Opposer has not as of the date of applicant’s notion for
sunmary judgnment presented its evidence in support
t hereof... [h]owever, the opposer has presented its
evidence in its cross-notion for summary judgnent which
is sufficient for the Board to now deny applicant’s
nmotion for summary judgnent and to grant opposer’s cCross
nmotion for summary judgnent.” In support of the response
and cross-noti on, opposers submtted: (1) a copy of one
of applicant’s catal ogs; (2) a copy of one of applicant’s
filings (Defendant’s Local General Rule 12(N) Response to
Movant’s Rule 12(M Statenment) in the prior civil

proceedi ng between the parties (S Industries, Inc. v. JL

Audio, 29 F.Supp.2d 878 (N.D. I11. 1998)): (3) the

nat ur e.

10
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subj ect application file; and (4) excerpts from M.
Manville Smth' s affidavit filed in the civil proceeding.
Opposers essentially argue that applicant’s own
catal ogs use the “all eged” mark descriptively and “define
its mark descriptively.” Opposers further argue that the

all eged mark is actually used as a nodel designation.
Wth regard to the clainms of fraud and non-use, opposers’
essentially argue that applicant’s mark is nmerely a nodel
desi gnation, is used descriptively, and has never been
used as a source identifying trademark, and applicant
withheld that information fromthe exam ning attorney
which resulted in the approval of the application for
publ i cation.

A party is entitled to summary judgnment when it has
denonstrated that there are no genuine issues as to any
material facts, and that it is entitled to judgnent as a
matter of law. Fed. R Civ. P. 56(c). The evidence nust
be viewed in a light favorable to the nonnoving party,
and all justifiable inferences are to be drawn in the
nonnmovant’s favor. See Opryland USA Inc. v. The G eat
Anmerican Music Show, Inc., 970 F.2d 847, 23 USPQ2d 1471
(Fed. Cir. 1992).

The burden of the noving party may be net by show ng

that there is an absence of evidence to support the

11
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nonnmovi ng party’s case. Celotex Corporation v. Catrett,
477 US 317 (1986). See al so Anderson v. Liberty Lobby,
Inc., 477 US 242 (1985). The summary judgnent novant has
the initial responsibility of identifying the | egal basis
of its notion, and of pointing to those portions of the
record that it believes denonstrate the absence of a
genui ne issue of material fact. Celotex at 323. It not
necessary for the noving party to submt materials
“negating the opponent’s claim” One purpose of the
sunmary judgnment rule “is to isolate and di spose of
factually unsupported clains.” Celotex at 323. Once the
nmovant has nmade this showi ng, the burden shifts to the
nonnmovant to designate specific facts showing that there
is a genuine issue for trial. Celotex at 324. See al so
Novartis Corp. v. Ben Venue Laboratories, Inc., 271 F.3d
1043, 1046, 60 USPQ2d 1836, 1838 (Fed. Cir. 2001); Biotec
Bi ol ogi sche Nat urverpackungen GrbH & Co. KG v. Biocorp,
Inc., 249 F.3d 1341, 58 USPQ2d 1737 (Fed. Cir. 2001). |If
a party “fails to nake a showing sufficient to establish
t he existence of an elenment essential to that party’s
case, and on which that party will bear the burden of

proof at trial,” entry of sunmary judgnent is warranted.

Cel otex at 322.

12
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I n determ ning whether there is any genui ne issue of
material fact relating to the |egal questions of
descriptiveness, fraud, non-use and non-ownership, the
Board nust consider all of the probative facts in
evi dence which are rel evant thereto.

After a careful review of the record in this case,
we find that the evidence of record clearly establishes
the | ack of support for opposers’ clainms and opposers
have not established genuine issues of nmaterial fact
relating to the clains of descriptiveness, fraud, non-use
and non- owner shi p.

Wth regard to opposers’ descriptiveness claimthere
is no evidence that applicant’s mark is a nodel
designation or is nerely descriptive. The catal og
subm tted by opposers shows a listing of car nodels in
whi ch applicant’s product is used, but applicant’s use of
STEALTHBOX is as a trademark. Further, the “definition”
used in applicant’s advertising does not render the mark
descriptive, rather it is an advertising tool that points
to applicant as the source of a subwoofer system marketed
under the trademark STEALTHBOX

As to the opposers’ various contrived theories of
fraud, we find no nerit to opposers’ argunents and

applicant is entitled to judgnent as a matter of | aw.

13
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First, as noted above, there is no evidence that
applicant’s mark is a nodel designation or is
descriptive. Second, and also in regard to the non-use
claim applicant has presented unrebutted evidence of
conti nuous use since 1991.

Wth regard to the non-ownership claim whether as
part of the fraud claim non-use claim or as a separate
claim opposers have not cone forward with any evidence
to support such a claim

Final |y, opposers’ reference® to Sir Walter Scott has
not gone unnoticed nor unappreciated; in fact, it serves
wel |l as a description of opposers’ own statenents and
arguments. Wthout recreating the pretzel |ogic
presented by opposers in their various papers, we find
t hat opposers’ argunents are, w thout exception,
conpletely devoid of nerit.

In summary, we find that applicant has shown the
| ack of nmerit in opposers’ clainms and |ack of evidence to
support those clains. |In response, opposers have fail ed
to make a showi ng sufficient to establish the existence
of any genuine issues of material fact for trial. There

is a “conplete failure of proof” for any of the remining

8 “Oh what a tangled web we weave, \Wen first we practise to
deceive!l” Sir Walter Scott, Marmion. Canto vi. Stanza 17.

14
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claims. Celotex at 323. In view thereof, applicant’s
nmotion for summary judgnent is granted and opposers’
cross-notion for summary judgnent is denied.

Accordi ngly, judgment is hereby entered agai nst
9

opposers, and the opposition is dism ssed with prejudice.

Applicant’s Request for Equitable Relief

Al t hough we are not entering judgnent against
opposers on equitable grounds in this case, we would be
remss if we did not conment on opposers’ behavior in
this proceedi ng which was comrenced by opposers in May of
1998. Opposers nost recent proliferation of filings
follows a pattern of vol unm nous and pi ece-neal notion
practice agai nst which opposers were warned on April 24,
2001. Moreover, opposers have consistently enpl oyed an
i nappropriate tone! in their papers about which they were

warned in the March 4, 2002 Board order.

Qpposers’ response brief and cross-notion, p. 11 (filed January
13, 2003).

° In view of the above, all other pending notions are denied as
noot .

10 For exanple, “The duplicity contained in Applicant’s Brief,
reeks with such a pungent odor of m srepresentation that it is
very hard to touch applicant’s brief.” Opposers’ Brief at p. 11
(January 13, 2003).

11 “wWe note the tone of opposers’ paper...and advise M.

Stoller, opposers’ representative, that those who practice

bef ore the Board must conduct thenselves with decorum [citation
omtted] Opposers are further warned that personal attacks
whether it be directed towards counsel, a party, or Board

15
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Thi s behavior is not due to opposers’ |ack of
experience as a pro se party. Leo Stoller, opposers’
representative (signing papers as president of the
parties), and his various corporations are regularly
before the Board and courts. M. Stoller’s and opposers’
litigation strategy of delay, harassnment and even
fal sifying docunents in other cases is well docunented.
See, e.g., S Industries Inc. v. Lanb-Weston Inc., 45
USPQ2d 1293 (TTAB 1997) (opposer’s certificate of mailing
on a notion to extend found to be fraudulent). Leo
Stoller, has also been sanctioned, individually, for
maki ng material m srepresentations to the Board regarding
an applicant’s alleged consent to extensions of tine.

See Central Mg. Inc. v. Third MIIennium Technol ogy,
Inc., 61 USPQ2d 1210 (TTAB 2001). See also the follow ng
United States Appellate and District Court cases: S
| ndustries Inc. v. Centra 2000 Inc., 249 F.3d 625, 58

USPQ2d 1635 (7'" Cir. 2001) (affirmng award of attorney’s
fees against S Industries Inc. noting a pattern of
abusive and inproper litigation, specifically citing S

| ndustries Inc.’s officer, Leo Stoller); S Industries

enpl oyee will not be tolerated.” Board Order at 2 (March 4,
2002) .

16
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I nc. v. Stone Age Equi prment Inc., 12 F. Supp.2d 796, 49
UsPQ2d 1071 (N.D. I1I1.

1998) (awarding attorneys fees and costs for oppressive
suit where plaintiff offered “highly questionable (and
per haps fabricated) docunents” and testinony fromits
princi pal that was “inconsistent, uncorroborated, and in
sonme cases, denonstrably false”); S Industries Inc. v.

Di amond Mul tinmedia Systems, Inc., 991 F. Supp. 1012, 45
UsP@2d 1705 (N.D. 111. 1998) (awarding attorneys fees and
costs based on plaintiff’s frivolous clains); and S

| ndustries, Inc. v. Hobbico, Inc., 940 F. Supp. 210 (N.D

[11. 1996) (directing plaintiff’s counsel “to address
sonme plainly questionable aspects of [S Industries,

Inc.”s] lawsuit,” and noting that “S Industries, Inc.
(‘*S') appears to have entered into a new i ndustry — that
of instituting federal litigation ...[Alnd this court has
had occasion to note a proliferation of other actions
brought by S...").

VWhile we find conpelling support for applicant’s
argument that, in essence, Leo Stoller and his conpanies
have perpetuated their m sdeeds in this case, we need not

base our dism ssal of the opposition on equitable

concerns. As opposers’ clains have been shown | acking in

17
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t heory and evidentiary support, the remaining clainms in

the opposition are dism ssed on this basis al one.

* * *

18



